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PRELIMINARY STATEMENT REGARDING CITATIONS

All emphasis herein is supplied, unless otherwise indicated. Parallel cita-
tions usually are omitted.

The Supplemental Appendix of Appellee was filed in this matter on July 28,
2006, and is cited as “App.” followed by the page number. It contains the referenced
proceedings held on July 3, 1982, in which the jurors were instructed as to the death
penalty. App. 128-150.

Appellee, Mumia Abu-Jamal, is referred to herein by name. Respondents be-
low, are generally referred to as “the Commonwealth.”

Transcripts from state court proceedings are cited as “NT” followed by the date

and page number, as is the standard of practice in Pennsylvania, .
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For the reasons set forth herein, this Court should reaffirm its grant of ha-

beas relief under Mills v. Maryland, 486 U.S. 367 (1988).
COUNTERSTATEMENT OF THE CASE

A. State Court: Mumia Abu-Jamal was convicted and sentenced to
death in Philadelphia. The Pennsylvania Supreme Court affirmed on direct appeal,
Commonwealth v. Abu-Jamal, 555 A.2d 846 (Pa. 1989) (“Abu-Jamal-1"), and de-
nied post-conviction relief, Commonﬁealth v. Abu-Jamal, 720 A.2d 79 (Pa. 1998)
(“Abu-Jamal-2"). In the state post-conviction proceedings, Mr. Abu-Jamal ex-
hausted a claim that the capital sentencing verdict form and instructions violated
Mills.

B.  District Court: On federal habeas review, the District Court (Honor-
able William H. Yohn, Jr.) addressed the Mills claim at length, found it
meritorious, and granted relief from the death sentence. See Abu-Jamal v. Horn,
2001 WL 1609690 (E.D. Pa. Dec. 18, 2001) (“4bu-Jamal-3").

The District Court carefully discussed the Supreme Court’s Mills-related
precedent, including Mills, McKoy v. North Carolina, 494 U.S. 433 (1990), and
Boyde v. California, 494 U.S. 370 (1990), as well as prior Third Circuit rulings on
Mills claims. It recognized that, under Supreme Court and Third Circuit precedent,
the standard for evaluating whether jury instructions violate Mills is described in
Boyde — “whether there is a reasonable likelihood that the jury [as opposed to a
reasonable individual juror] has applied the challenged instruction in a way that
prevents the consideration of constitutionally relevant evidence.” Abu-Jamal-3 at

*115 (quoting Boyde, bracketed material in original). The District Court further
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explained:

While the Third Circuit repeatedly has noted the applicability of the
Boyde standard in assessing Mills claims, see Banks v. Horn, 271 F.3d
527, 2001 WL 1349369, at *16 (3d Cir. Oct.31, 2001) and Frey v.
Fulcomer 132 F.3d 916, 921 (3d Cir.1997), the court of appeals also
has at least mentioned an alternate, arguably less stringent standard
for determining whether Mills has been violated. ... There is no dis-
pute, however—and indeed, both Frey and Banmks make this point
explicitl—that the standard to be applied to Mills claims is that articu-
lated in Boyde. Accordingly, I am concerned in evaluating
petitioner’s Mills claim with whether there is “a reasonable likelihood
that the jury kas applied the challenged instruction in a way that pre-
vents the consideration of constitutionally relevant evidence.” Boyde,
494 U.S. at 380 (emphasis added).

Abu-Jamal-3 at *115 n.80.!

Because the Pennsylvania Supreme Court denied the Mills claim on the mer-

'In Boyde, the Supreme Court observed that the “legal standard for reviewing
jury instructions claimed to restrict impermissibly a jury’s consideration of relevant
evidence is less than clear from our cases,” with various formulations of the standard
having been given in Mills and other cases. Boyde, 494 U.S. at 378-79. The Court
observed that, in Mills in particular, it “alluded to at least three different inquiries for
evaluating such a challenge: whether reasonable jurors ‘could have’ drawn an imper-
missible interpretation from the trial court's instructions, id. at 375-376 (emphasis
added); whether there is a ‘substantial possibility that the jury may have rested its ver-
dict on the improper ground,” id. at 377 (emphasis added); and how reasonable jurors
‘would have’ applied and understood the instructions. Id. at 389 (White, J., concur-
ring) (emphasis added).”

The Boyde Court found it “important to settle upon a single formulation for this
Court and other courts to employ in deciding this kind of federal question,” and held
that “the proper inquiry” is “whether there is a reasonable likelihood that the jury has
applied the challenged instruction in a way that prevents the consideration of constitu-
tionally relevant evidence.” Id. at 380; accord Abdul-Kabir v. Quarterman, 550 U.S.
233, (2007) (“in Boydel], ‘we held that a reviewing court must determine “whether
there is a reasonable likelihood that the jury has applied the challenged instruction in a
way that prevents the consideration of constitutionally relevant evidence’); see also

Hackett v. Price, 381 F.3d 281, 290-91 (3d Cir. 2004) (describing Boyde).
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its, the District Court applied the deferential standards of 28 U.S.C. § 2254(d) to
the state court decision. It first observed:

A petitioner seeking a writ based on a claim that was . . . adjudicated
on the merits in the state courts may have his application granted only
if the state court decision: (1) was “contrary to . . . clearly established
Federal law, as determined by the Supreme Court of the United
States”; (2) “involved an unreasonable application of” such estab-
lished federal law; or (3) was the result of “an unreasonable

determination of the facts in light of the evidence presented” in state
court. § 2254(d).

Abu-Jamal-3 at *10 (footnote omitted).
The District Court then described the interpretation given § 2254(d) in Wil-
liams v. Taylor, 529 U.S. 362 (2000) (“Terry Williams):

In Terry Williams, the Court explained that a state court deci-
sion falls within the prohibition of the “contrary to” clause if it is
“substantially different from the relevant precedent” of the Supreme
Court, or if it “applies a rule that contradicts the governing law set
forth” in Supreme Court opinions. Terry Williams, 529 U.S. at 405.
“A state-court decision will also be contrary to this Court’s clearly es-
tablished precedent if the state court confronts a set of facts that are
materially indistinguishable from a decision of this Court and never-
theless arrives at a result different from our precedent.” Id. at 406. In
other words, “[u]nder the ‘contrary to’ clause, a federal habeas court
may grant the writ if the state court arrives at a conclusion opposite to
that reached by this Court on a question of law or if the state court de-
cides a case differently than this Court has on a set of materially
indistinguishable facts.” Id. at 412-13.

Tlhe Supreme Court . . . also addressed the proper standard of
review under the “unreasonable application” clause. See Terry Wil-
liams, 529 U.S. at 407-13. The Court . . . cautioned federal habeas
courts against insufficiently deferential review of state court deci-
sions.  “[A] federal habeas court making the _unreasonable
application” inquiry should ask whether the state court’s application
of clearly established federal law was objectively unreasonable.” Id.
Moreover, “the most important point is that an unreasonable applica-

3.
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